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Message from Khawar Qureshi QC, Head of Chambers  

Firstly, Happy New Year to all and we start the year hoping that the trauma 
caused by Covid-19 will soon be in the past. 

Within our core practice areas we have been very fortunate to continue to 
engage in Public International Law, Investment Treaty and Commercial 
Arbitration matters. We have set out below some of the key English cases 
to emerge towards the end of 2021 in these areas.  

As “normality” returns, from our recent experience in terms of instructions, 
it seems likely that commercial litigation disputes with an element of fraud 
will become more prominent – not least because “remote working” may 
well have led to less monitoring and greater temptation. 

We look forward to meeting more of you in person in 2022, as the McNair team continues to expand. 

Meanwhile, should you be interested in any of the headlines below, please click here to see the newsletter in full 
or visit www.mcnairchambers.com/publications for a full list of our previous publications.    
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The following updates are covered in this newsletter:  

 English Court of Appeal considers approach to uncontroverted expert evidence - In Griffiths v 
Tui (UK) Ltd, the Court of Appeal considered whether, and if so in what circumstances, a court could evaluate 
and reject what was described as an “uncontroverted” expert’s report. 

 English Courts’ approach to remote hearings post Covid-19 - In Rahbarpoor v Said, the Court 
considered an application under Civil Procedure Rule 32.3 for permission for a claimant to give his evidence 
at the forthcoming trial by videolink.  The Court’s approach to remote hearings had dramatically changed in 
the past 18 months in response to the Covid-19 pandemic, and it was now common for witnesses to give 
evidence remotely (although attendance in person remained the “gold standard”). 
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 High Court considers impact of failure to comply with terms of arbitration agreement - In 
NWA & Anor v NVF & Ors, the Court considered whether the failure of a party to comply with a term of an 
arbitration agreement that the parties should first seek to mediate a settlement of their dispute before 
referring the dispute to arbitration results in the arbitral tribunal not having jurisdiction to hear the dispute 
at all.   

 Commercial Court considers confidentiality in arbitration - In CDE v NOP, the English Court of 
Appeal considered the tension between open justice and arbitral confidentiality, finding that while the 
general rule was that hearing must be conducted in public, in the present case it was necessary for the proper 
administration of justice to hold a case management hearing in private given the publicity surrounding the 
case. 

 UK Supreme Court considers validity of arbitration agreement between Lebanese and 
Kuwaiti companies -  In Kabab-Ji SAL (Lebanon) v Kout Food Group (Kuwait), the Supreme Court 
considered the validity of an arbitration agreement and whether the Court of Appeal was right to give 
summary judgment refusing recognition and enforcement of the award. 

 Supreme Court recognises Juan Guaido as President of Venezuela but Commercial Court 
must consider Venezuela court judgments in determining who deals with Bank of England 
gold - In Maduro Board of the Central Bank of Venezuela v Guaido Board of the Central Bank of Venezuela, 
the Supreme Court, while finding that the UK Government had stated Juan Guaidó was the interim President 
of Venezuela, held that the Commercial Court had to consider whether to recognize judgments issued by the 
Venezuelan Supreme Tribunal of Justice which may impact on who could give instructions to the Central 
Bank of Venezuela. 

 Commercial Court allows Section 67 challenge in Kazakhstan investment treaty case - In Gold 
Pool JV Limited v The Republic of Kazakhstan, the Commercial Court allowed a rare successful Section 67 
challenge to an investment treaty award in which the arbitrators found that they did not have jurisdiction 
over Gold Pool’s claims. 
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ENGLISH COURT OF APPEAL CONSIDERS APPROACH TO UNCONTROVERTED EXPERT 
EVIDENCE  

Griffiths v Tui (UK) Ltd [2021] EWCA Civ 1442 (07 October 2021) 

Introduction  

In Griffiths v Tui (UK) Ltd, the Court of Appeal 
considered whether, and if so in what circumstances, a 
court could evaluate and reject what was described as an 
“uncontroverted” expert’s report.  

Background 

Mr. Griffiths brought a claim in respect of a gastric illness 
suffered as a result of consuming contaminated food or 
drink whilst staying at a hotel in Turkey on an all-
inclusive package holiday provided by the Appellants, 
TUI.  An expert report was provided by Professor 
Pennington, a microbiologist, as to causation.  Professor 
Pennington's report was relied upon, together with his 
answers to questions put to him by TUI pursuant to CPR 
Part 35. Professor Pennington was not called or cross-
examined, and accordingly, the only expert evidence in 
relation to causation which was before Judge Truman was 
Professor Pennington's report and his answers. 

By an order dated 5 September 2019, Judge Truman 
dismissed Mr Griffiths' claim and ordered him to pay 
TUI's costs. She did so on the basis that she was not 
satisfied that the medical evidence showed that on the 
balance of probabilities Mr Griffiths' illness was caused by 
contaminated food or drink supplied by the hotel. Martin 
Spencer J allowed Mr Griffiths' appeal and set aside Judge 
Truman's order. TUI appealed.  

Decision 

The Court of Appeal (Asplin, Nugee and Bean LJJ), by a 
majority, allowed TUI’s appeal.  

Asplin LJ, with whom Nugee LJ agreed, held that there 
was no rule that an expert's report which was 
uncontroverted and which complies with Civil Procedure 
Rule Practice Direction 35 could not be impugned in 
submissions and ultimately rejected by the judge. Rather, 
it all depended upon all of the circumstances of the case, 
the nature of the report itself and the purpose for which it 
is being used in the claim. 

If the report of a joint expert covered the relevant issues 
and the conclusion was supported by logical reasoning 
and it was the only evidence on the topic, it was difficult 
to envisage a situation in which it would be appropriate to 
decide that it was wrong.  That does not mean that such 
circumstances may not exist.  The same was true if there 
were two experts who had produced coherent reports 
covering the relevant issues and who were agreed.  It 
would be rare that expert evidence would be rejected in 
those circumstances and cogent reasons should be given. 

In the present case, Judge Truman did not decide that 
Professor Pennington’s report was “wrong”, but rather 
than it was insufficient to satisfy the burden of proof in 
relation to causation because of various deficiencies 
which she had identified.  It was not for the Court of 
Appeal, nor Martin Spencer J, to overturn her evaluative 
judgment in that regard.  

The majority dismissed the Respondent’s argument that 
it was unfair only to challenge an expert’s evidence in 
closing submissions, and that if a party sought to 
challenge an expert then it should do so either by putting 
in contrary evidence and/or through cross examination.  
While a failure to do either of these things may be a high 
risk strategy, there was nothing impermissible about it – 
a party was entitled to reserve its criticisms of an expert 
report until closing if it so chose.  

Accordingly, Tui’s appeal would be allowed.  

In his dissent, Bean LJ considered that (in the absence of 
exceptional cases such a mistake) a judge was generally 
bound to accept the evidence of an expert if it was not 
controverted by other expert or factual evidence and the 
opposing party could have cross-examined the expert on 
the point but chose for tactical reasons not to do so.  To 
allow a party to reserve criticisms of an expert to closing 
was unfair and the court should not allow “litigation by 
ambush”. Accordingly, Bean LJ would have allowed the 
appeal.  

The decision is available here.  
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ENGLISH COURTS’ APPROACH TO REMOTE HEARINGS POST COVID-19  

Rahbarpoor v Said [2021] 11 WLUK 159 (11 November 2021) 
   

Introduction  

In Rahbarpoor v Said, the Court considered an 
application under Civil Procedure Rule 32.3 for 
permission for a claimant to give his evidence at the 
forthcoming trial by videolink.  The Court’s approach to 
remote hearings had dramatically changed in the past 18 
months in response to the Covid-19 pandemic, and it was 
now common for witnesses to give evidence remotely 
(although attendance in person remained the “gold 
standard”).  

Background 

The underlying dispute concerned the beneficial 
ownership of a property.  The claimant asserted that he 
was the beneficial owner, and denied the defendants’ 
claims that he had signed a declaration of trust granting 
them beneficial ownership, instead alleging that the 
declaration was a forgery.  

The matter was originally listed for trial in March 2020, 
but was adjourned when the claimant contracted Covid-
19. The matter was subsequently relisted for a four day 
trial in the week commencing 15 November 2021.  On 10 
November 2021, the claimant, who was living in Iraq, 
made an application under CPR 32.3 to give his evidence 
via videolink, which was opposed by the defendants.    

The application was made on the basis that the claimant, 
a 74 year old man with pre-existing health conditions who 
was thus extremely vulnerable to Covid-19, was reluctant 
to travel to the UK where Covid-19 rates were high. In any 
event, it would take him three weeks to obtain the 
necessary visa.  While accepting that it would be better for 
him to give evidence in person, the claimant’s position 
was that the courts, during the pandemic, had adapted to 
such an extent that remote evidence was almost as good, 
the judge would still be able to assess his demeanour, and 
the defendants would be able to cross examine him.  

 

 

Decision 

The Court granted the application.  

Decisions on whether to permit evidence to be given 
remotely were matters for the Court’s discretion as part of 
its case management powers, to be considered in light of 
the overriding objective, fairness and efficiency, and the 
need for equality of arms between the parties, as well as 
the right to a fair trial under Article 6 of the European 
Convention on Human Rights.  The court's approach to 
remote hearings had dramatically changed over the past 
18 months in response to the COVID-19 pandemic.  It had 
become common for witnesses to give evidence remotely, 
although evidence in person remained the “gold 
standard”.  

In respect of the defendants’ objections:  

 While the claimant had previously indicated that he 
could travel to the UK for the hearing, this did not 
dictate the position in 2021. The Court was not in a 
position to determine the risk assessment of a 74 year 
old travelling from the Middle East to the UK.  

 Given that attendance at trial required not just his 
presence at the Rolls Building, but also flights, hotel 
stays, self isolation and travel to and from court, the 
Court accepted the claimant’s unwillingness to travel 

 The fact that the claimant had already had Covid-19 
and was double vaccinated did not preclude the risk 
of infection.  

 Insisting on his physical attendance would require 
the hearing to be adjourned again, and a fair trial also 
involved the hearing of a matter promptly.  

 The issues in the case did not turn on his cross-
examination, but rather the burden was on the 
defendants to show that the declaration of trust was 
valid.  

In the circumstances, the defendants would not be denied 
a fair trial if the claimant gave evidence remotely.  
Accordingly, the application would be granted. 
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ENGLISH HIGH COURT CONSIDERS IMPACT OF FAILURE TO COMPLY WITH TERMS OF 
ARBITRATION AGREEMENT  

NWA & Anor v NVF & Ors [2021] EWHC 2666 (Comm) (08 October 2021) 

Introduction  

In NWA & Anor v NVF & Ors [2021] EWHC 2666 
(Comm), the Court considered whether the failure of a 
party to comply with a term of an arbitration agreement 
that the parties should first seek to mediate a settlement 
of their dispute before referring the dispute to arbitration 
results in the arbitral tribunal not having jurisdiction to 
hear the dispute at all.   

Background 

The underlying dispute arose from an agreement entered 
into by the parties, the purpose of which was to reorganise 
their existing business dealings concerning patents and 
pending applications for patents of intellectual property. 

The arbitration clause in that agreement provided, at 
relevant part, that “(a) In the event of a dispute arising out 
of or in connection with this Agreement, including any 
question regarding its existence, validity, termination, 
interpretation or effect, the relevant parties to the dispute 
shall first seek settlement of that dispute by mediation in 
accordance with the London Court of International 
Arbitration ("LCIA") Mediation Procedure, which 
Procedure is deemed to be incorporated by reference into 
this clause insofar as they do not conflict with its express 
provisions. Any mediation shall take place in London.  (b) 
If the dispute is not settled by mediation within 30 days 
of the commencement of the mediation or such further 
period as the relevant parties to the dispute shall agree in 
writing, the dispute shall be referred to and finally 
resolved by arbitration under the LCIA Rules…” 

On 18 April 2019, the solicitors then acting for the 
Defendants sent to the LCIA a Request for Arbitration, in 
which it requested that once the Arbitration had been 
commenced, it was immediately stayed, prior to the 
constitution of a tribunal, to allow the parties to seek 
settlement of the dispute by LCIA Mediation.  This 
request was also included in a cover letter sent with the 
RFA. Attempts by the Defendants to arrange the 

mediation were unsuccessful as a result of the Claimants 
failure to engage with the proposals to mediate.  

On 7 September 2020, the Tribunal (Colm Ó hOisín SC) 
issued a Partial Award on Jurisdiction in which he 
concluded that he had jurisdiction to resolve the dispute.  

The Claimants brought a challenge under Section 67 of 
the Arbitration Act 1996 to that Partial Award.  The 
Claimants’ position in the present proceedings was that 
because the Defendants requested mediation at the same 
time as requesting arbitration and proposed that the 
arbitration be stayed for 30 days before appointment of 
an arbitrator to allow the parties to seek to resolve the 
dispute by mediation, they did not "first seek settlement 
of the dispute by mediation", and so the arbitrator had no 
jurisdiction to hear the dispute at all.   

Decision 

The Court dismissed the challenge to the arbitrator’s 
Partial Award on Jurisdiction.   

The failure of a party to comply with a term in the 
arbitration agreement which required parties to attempt 
to mediate their dispute was relevant only to the 
admissibility of a dispute and not to the jurisdiction of a 
Tribunal, and therefore it could not be the subject of a 
challenge under Section 67 of the Arbitration Act 1996.  
Rather this was a matter which was to be resolved by the 
Tribunal itself, who should determine the consequences 
of any alleged breach of that procedural condition.  

In the present case, the intention of the parties was clearly 
to obtain a swift and final determination of their dispute, 
if it could not be settled by LCIA Mediation, by way of an 
expedited LCIA arbitration. The arbitration clause should 
be construed in light of that intention, and a construction 
which allowed a party to frustrate that intention should be 
avoided.  

The decision is available here.  

 



www.mcnairchambers.com  

ENGLISH COMMERCIAL COURT CONSIDERS CONFIDENTIALITY IN ARBITRATION 

CDE v NOP [2021] EWCA Civ 1908 (14 December 2021) 

Introduction  

In CDE v NOP [2021] EWCA Civ 1908, the English Court 
of Appeal considered the tension between open justice 
and arbitral confidentiality, finding that while the general 
rule was that hearing must be conducted in public, in the 
present case it was necessary for the proper 
administration of justice to hold a case management 
hearing in private given the publicity surrounding the 
case.  

Background 

Little information could be given in the judgment as to the 
facts of the case or the identity of the parties, save that the 
defendants in the present Commercial Court proceedings 
were accused of orchestrating a fraud with the allegations 
against them having received some publicity.  Those 
allegations were the subject of arbitration proceedings 
against companies said to have some connection with the 
defendants, which results in an arbitration award which, 
while it was not before the Court, was said to contain 
findings that the claimants' allegations were well-founded 
and that the defendants had given false evidence.  

A question had arisen as to whether the arbitrators’ award 
was binding on the defendants (who had not been parties 
to the arbitration) (described as the “privity application”), 
which was to be determined at a hearing in February 
2022.  The claimants wanted the arbitration award to be 
made public.  However, the defendants (while accepting 
that the claimants must be permitted to use the award for 
the purpose of preparing for the privity application, to 
adduce it in evidence before the judge hearing that 
application, and to make whatever submissions about it 
they wish to make) did not want to make the award public.  

At first instance, the Judge determined that a case 
management hearing should begin in private (with that 
whole hearing ultimately being conducted in private). The 
Judge also held that the arbitral award should remain 
private “for now”, but that the judge determining the 
privity application could determine whether the award 
was to be made public.  

The claimants appealed against the decision.  

The broad issue before the Court of Appeal concerned the 
extent to which the Court proceedings which involve 
reference to the contents of the award – and in particular 
the privity application – should be heard in public. 

Decision 

The Court of Appeal (Males LJ; Popplewell LJ; Warby LJ) 
allowed the appeal in part.  

Males LJ, giving the judgment of the Court of Appeal, 
considered that the Judge was right to have held the case 
management conference in private.  

The starting point was CPR 39.2, which provided that the 
general rule is that a hearing is to be in public. A hearing 
may not be held in private, irrespective of the parties' 
consent, unless and to the extent that the court decides 
that it must be held in private.  A hearing may only take 
place in private if, and even then only to the extent that, 
the court is satisfied of one or more of the matters set out 
in sub-paragraphs (a) to (g) of paragraph 3; and that it is 
necessary to sit in private to secure the proper 
administration of justice – the requirement of necessity 
was a “demanding” test.  In the present case, 
subparagraph 3(c) applied as it involves confidential 
information being that relating to arbitration.  In 
addition, it was necessary for the proper administration 
of justice for the judge to sit in private given the publicity 
concerning the case.  

However, the Judge’s order that “For the time being no 
party shall, at any hearing in these proceedings not taking 
place in private, rely on or refer to any part of the contents 
of the LCIA Award without first seeking a determination 
from the Court as to whether and to what extent those 
proceedings ought to be conducted in private” would be 
set aside.  That suggested that the starting point was the 
confidentiality of the arbitration award, which was wrong 
– rather, the starting point was that the hearing of the 
privity application should be in public and any derogation 
had to be in accordance with the provisions of CPR 39.2   

The decision is available here. 
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UK SUPREME COURT CONSIDERS VALIDITY OF INTERNATIONAL ARBITRATION AGREEMENT 
BETWEEN LEBANESE AND KUWAIT COMPANIES  

Kabab-Ji SAL (Lebanon) v Kout Food Group (Kuwait) [2021] UKSC 48 (26 October 2021) 

Introduction  

In Kabab-Ji SAL (Lebanon) v Kout Food Group 
(Kuwait), the Supreme Court considered the validity of an 
arbitration agreement and whether the Court of Appeal 
was right to give summary judgment refusing recognition 
and enforcement of the award. 

Background 

Kabab-Ji (“KJ”), a Lebanese company, entered into a 
Franchise Development Agreement with Al Homaizi 
Foodstuff Company, a Kuwaiti company, granting Al 
Homaizi a licence to operate its restaurant franchise in 
Kuwait for ten years. In 2005, Al Homaizi became a 
subsidiary of the respondent, Kout Food Group (“Kout”). 
A dispute arose under the Franchise Development 
Agreement and linked Franchise Agreements.  Kabib-Ji 
commenced arbitration proceedings against Kout Food 
Group (rather than Al Homaizi) under the rules of the ICC 
in Paris.  Kout took part in the arbitration, maintaining 
that it was not a party to the Franchise Agreements or the 
arbitration agreements.  A final hearing took place in 
Paris before a tribunal of three arbitrators, which made an 
award in favour of the claimant. 

Kout brought an action in the French courts to annul the 
award on grounds which included the contention that the 
arbitrators had no jurisdiction over KFG as it was not a 
party to and therefore not bound by the arbitration 
agreements.  The Paris Court of Appeal dismissed the 
annulment action, and an appeal is pending before the 
Court of Cassation.  

KJ commenced proceedings in the English courts seeking 
to enforce the award.  At first instance, the Commercial 
Court held that the validity of the arbitration agreement 
was governed by English law and that, subject to a point 
left open, as a matter of English law Kout was not a party 
to the arbitration agreement; however, it postponed 
making a final decision on enforcement pending the 
decision of the Paris Court of Appeal.  The Court of Appeal 
upheld this decision, although it held that the Commercial 
Court should have made a final determination and stated 
that there was no real prospect of it being shown that Kout 

became a party to the arbitration agreement and that 
summary judgment should be given refusing recognition 
and enforcement of the award.  KJ appealed to the 
Supreme Court.  

Decision 

The Supreme Court (Lord Hodge, Deputy President; Lord 
Lloyd-Jones; Lord Sales; Lord Hamblen; and Lord 
Leggatt) dismissed the appeal.  

Lord Hamblen and Lord Leggatt (with whom the other 
Lords agreed), in their sole judgment, found:  
(i) that the arbitration agreement is governed by English 
law (the “choice of law issue”);  
(ii) that in English law there is no real prospect of a court 
finding that Kout became a party to the arbitration 
agreement (the “party issue”); and 
(iii) that, procedurally, the Court of Appeal was right to 
give summary judgment refusing recognition and 
enforcement of the award (the “procedural issue”).  

As to the choice of law issue, Article V(1)(a) of the New 
York Convention provided, inter alia, that the validity of 
the arbitration agreement is governed by “the law to 
which the parties subjected it” – i.e. the law chosen by the 
parties. The Franchise Development Agreement’s 
governing law clause provided that “this Agreement” 
should be governed by English law, and this clearly 
extended to the arbitration agreement.  

On the party issue, contrary to the requirements of the 
Agreement, there was no agreement in writing that Kout 
had become a party to the arbitration agreement or the 
Franchise Development Agreement.  

As to the procedural issue, a summary procedure was 
suitable where it was appropriate and proportionate.  The 
Court of Appeal was correct to overturn the decision to 
adjourn. In cases where the French and English courts 
were applying different laws, the risk of contradictory 
judgments could not be avoided and the French decision 
would not be relevant to the English decision.  

The decision is available here.
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SUPREME COURT RECOGNISES JUAN GUAIDO AS PRESIDENT OF VENEZUELA BUT 
COMMERCIAL COURT MUST CONSIDER VENEZUELA COURT JUDGMENTS IN DETERMINING 
WHO DEALS WITH BANK OF ENGLAND GOLD  

Maduro Board of the Central Bank of Venezuela v Guaido Board of the Central Bank of 
Venezuela [2021] UKSC 57 (20 December 2021) 

Introduction  

In Maduro Board of the Central Bank of Venezuela v 
Guaido Board of the Central Bank of Venezuela, the 
Supreme Court, while finding that the UK Government 
had stated Juan Guaidó was the interim President of 
Venezuela, held that the Commercial Court had to 
consider whether to recognize judgments issued by the 
Venezuelan Supreme Tribunal of Justice which may 
impact on who could give instructions to the Central Bank 
of Venezuela.  

Background 

The dispute arises from the 2018 Presidential election in 
Venezuela, and the competing claims of Nicolás Maduro 
and Juan Guaidó to the position.  The Venezuelan 
National Assembly had passed a “transition statute”, 
which recognized Mr. Guaidó as President but this had 
been held to be null and void by the Venezuelan Supreme 
Tribunal of Justice.  Establishing the rightful President 
was key to determining who was authorised to act on 
behalf of the Central Bank of Venezuela, including in 
respect of gold reserves of about US$1.95 billion held by 
the Bank of England for the Central Bank.  

The Commercial Court considered the matter by 
reference to two issues: the “Recognition Issue”: Does Her 
Majesty’s Government (“HMG”) (formally) recognise Mr. 
Guaidó or Mr. Maduro and, if so, in what capacity, on 
what basis and from when; and the “Justiciability Issue”: 
Could the Court consider the validity and/or 
constitutionality under Venezuelan of various legislative 
and other actions, or did it have to regard those acts as 
being valid and effective without inquiry.   

At first instance, Teare J held that HMG had conclusively 
recognized Mr Guaidó as Venezuela’s head of state, and 
that the Court must regard as valid and effective without 
enquiry the measures identified in connection with the 
Justiciability Issue as such matters were foreign acts of 
state and nonjusticiable. The High Court decision was 
covered in our previous mailing here.  The Court of Appeal 

allowed the appeal of Mr Maduro, finding that while HMG 
had recognised Mr Guaidó as the person entitled to be 
head of state (de jure), it had left open the possibility that 
it impliedly recognised Mr Maduro as in fact exercising 
some or all of the powers of head of state (de facto) and 
this should be resolved by posing further questions of the 
Foreign Commonwealth and Development Office.  Mr 
Guaidó appealed against this decision.  

Decision 

The Supreme Court (Lord Reed (President), Lord Hodge 
(Deputy President), Lord Lloyd-Jones, Lord Hamblen, 
Lord Leggatt) allowed the appeal in part.   

The recognition of foreign states, governments and heads 
of states is a matter for the executive and the Court must 
accept as conclusive any statements made by the 
executive.  The historic previous distinction between de 
factor and de jure was outdated, and unlikely to have any 
useful role to play before the Courts in this jurisdiction.  

HMG’s statement of February 2019 and letter of March 
2020 which incorporated that statement constituted a 
clear and unequivocal recognition of Mr. Guaidó as 
President of Venezuela, and therefore Mr. Maduro was 
not recognised as the President.  There was no scope to 
look beyond the face of that certificate, and the Court of 
Appeal should not have considered extrinsic facts in 
reaching its decision.  

While the Act of State doctrine applied to a foreign state’s 
legislation or other laws or an act of a foreign state’s 
executive in relation to any acts which take place or take 
effect within the territory of that state, there were some 
exceptions to the Act of State doctrine which included acts 
which take place outside a state’s territory, for challenges 
to acts which arise incidentally, and for judicial acts. 
Accordingly, the Commercial Court should consider the 
impact of the STJ judgments in who had authority.  

The decision is available here.
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COMMERCIAL COURT ALLOWS SECTION 67 CHALLENGE IN KAZAKHSTAN INVESTMENT 
TREATY CASE   

Gold Pool JV Limited v The Republic of Kazakhstan [2021] EWHC 3422 (Comm) (15 December 
2021

Introduction  

In Gold Pool JV Limited v The Republic of Kazakhstan, 
the Commercial Court allowed a rare successful Section 
67 challenge to an investment treaty award in which the 
arbitrators found that they did not have jurisdiction over 
Gold Pool’s claims.  

Background 

Gold Pool brought a claim against Kazakhstan under the 
Agreement for the Promotion and Reciprocal Protection 
of Investments concluded between Canada and the USSR 
in Moscow on 20 November 1989 that entered into force 
on 27 June 1991 ("the FIPA") (Kazakhstan having come 
into being as part of the dissolution of the USSR as the 
successor state to the USSR in respect of the territory of 
the Soviet Socialist Republic of Kazakhstan, one of the 
USSR's member republics).    

In an award dated 30 July 2020, the arbitrators found 
that they lacked jurisdiction ratione voluntatis in respect 
of Gold Pool's claim.  The arbitrators declared that 
Kazakhstan did not succeed to the FIPA and that the FIPA 
was not in force between Canada and Kazakhstan at the 
date of the award, upheld Kazakhstan's objection to 
jurisdiction ratione voluntatis and declared that they had 
no jurisdiction to entertain Gold Pool's claim, ordered 
costs (and interest on costs) against Gold Pool, and 
formally rejected all other claims. 

Gold Pool brought a Section 67 challenge in which they 
sought the setting aside or variation of parts of the award. 

Decision 

 Mr. Justice Andrew Baker allowed the Section 67 
challenge.   

The starting point in a section 67 claim involves and 
requires a rehearing de novo by the court in which the 
arbitrators' conclusions have no legal or evidential 
weight. 

The question for the Court was whether there was an 
implied succession agreement.  It was common ground 
that: 

(1)  Canada and Kazakhstan concluded no succession 
treaty in respect of the FIPA providing in terms for that 
result. 

(2)  As a successor state, Kazakhstan could have 
succeeded to the FIPA impliedly through words or 
conduct.   

(3)  There is no requirement as to form in respect of an 
implied succession agreement, but the parties must be ad 
idem (in agreement). 

Gold Pool had sought to argue that Canada and 
Kazakhstan impliedly agreed that Kazakhstan had 
succeeded to the FIPA such that it applied between them 
and bound them, by virtue of a Declaration of Economic 
Co-operation between Canada and Kazakhstan (“1992 
Declaration”), Note 43/94 dated 13 April 1994 from the 
Canadian Embassy in Almaty to the Kazakhstan foreign 
ministry and the latter's signed reply dated 21 April 1994 
(“1994 Declaration”), and a recital referring to the FIPA 
in a Trade Agreement between the Government of Canada 
and the Government of the Republic of Kazakhstan (“1995 
Recital”). 

The Court concluded that the 1992 Declaration 
constituted a succession agreement, and had it not, the 
1994 Declaration would also have constituted a 
succession agreement.  Accordingly, the Court would set 
aside the award, declare the arbitrators have jurisdiction, 
and remit the case to them to determine Gold Pool’s 
substantive claims.    

This decision represents a rare successful Section 67 
challenge to an investment treaty award (previously, a 
successful challenge was also made in GPF GP SARL v The 
Republic of Poland [2018] EWHC 409 (Comm)).   

The decision is available here. 


